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Mary Shellman, Appellant , 
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Grant W. Shellman and Pauline Holmes, Appellees. 
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I 

BRIEF ON BEHALF OF APPELLEES. 


STATEMENT OF THE CASE. 


The Appellant was duly married to the Appellee, 
Grant W. Shellman, on December 24, 1919, and six 
children, whose ages range from tljree to fourteen 
years were horn of said marriage (R. p. 18). On July 
18, 1935, without the knowledge of ljer husband, she 
left him, taking all of their children vyith her. On the 
following day she instituted an action for separate 
maintenance in the Supreme Court of the District of 
Columbia, filing, in said case, an affidavit supporting 
a motion for leave to proceed in forma pauperis 
wherein she alleged that she had grounds for an abso¬ 
lute divorce from her husband (R. p. 29). In the 
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present case she stated that she had no evidence of 
his having committed adultery at the time said af¬ 
fidavit was filed (R. p. 30). In said maintenance case, 
all of her applications for maintenance pendente lite 
were denied, and, on final hearing, her bill was dis¬ 
missed (R. p. 29). After the dismissal of said bill, 
she made complaint against her husband in the Juve¬ 
nile Court, but no proceedings were ever had before 
that Court. That thereafter she was placed on relief, 
receiving an allowance of seven dollars per week, in 
addition to a rental allowance (R. p. 29). She has 
been continuously unemployed, and has no means of 
her own (R. p. 30). 

Thereafter, from January 13, 1936 to July 17, 1936, 
she endeavored to watch her husband, in which en¬ 
deavor she was assisted by one Mrs. Bessie Franklin, 
whom she met in the office of her counsel (R. p. 31), 
Perry Bonner, a private detective, who was to be paid 
a fee of between Twenty-Five and Fifty Dollars (R. 
p. 31), Twelve Dollars of which was received by him 
(R. p. 33), and sundry other persons, including her 
attorney (R. pps. 20, 22, 23, 25, 26, 28). 

On August 4,1936, the Appellant instituted this suit 
for an absolute divorce on the ground of adultery. 
The material averments of the bill were denied by the 
appellees (R. pps. 1 to 10). On final hearing, the trial 
court ruled that the plaintiff’s evidence did not sus¬ 
tain the charges of adulterv and entered a decree dis- 
missing the bill of complaint without costs, and deny¬ 
ing a counsel fee to the attorney for the plaintiff. 

There was no direct evidence of adultery offered at 
the trial. The circumstantial evidence offered by the 
plaintiff below did show that, on many evenings, the 
defendant husband called at the home of the co-respon- 
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dent, and remained for periods of several hours. On 
the only occasion when the plaintiff dnd her aides en¬ 
tered the home of the co-respondent, the defendant 
and the co-respondent were found in a room, sitting 
on separate chairs, eating ice cream. It is admitted 
by the plaintiff and her assistant watchers that on 
this occasion the clothing of the defendant and co-re¬ 
spondent did not appear to be disarranged (R. pps. 30 
and 31). The defendant explained his presence at the 
house in question by his ownership of the premises 
and his being there for the purpose of doing repair 
work upon the house (R. p. 35). In this he was cor¬ 
roborated by the co-respondent (R. p. 36), and, on the 
night when the plaintiff and her aides entered the 
house, by the defense witness, Taylor (R. p. 37). The 
defense witness Mitchell also testified that the defen¬ 
dant would call at the house to make repairs, that he 
had seen the defendant at the house several times, and 
he further testified that, on the night when the plain¬ 
tiff and her aides entered the house, )ie was sitting in 
the room with Mr. Shellman and Mrs. Holmes (R. p. 
37). The statement that the appellant was requested 
by her husband to call at his home for the purpose of 
negotiating a reconciliation, but that the husband did 
not keep such appointments, giving a^ an excuse that 
he had to work at the office (which statement appears 
in the appellant’s brief under the heading “Undis¬ 
puted Facts”), was denied by the defendant Shellman 
(R. p. 35), who also denied that he had ever kissed 
the co-respondent or committed adulthry with her (R. 
P- 34). 

It will be noted that the only mention of the defen¬ 
dant being in the co-respondent’s home without any 
lights therein is found in the notes mhde by the appel- 
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lant herself, supplemented in some degree by the tes¬ 
timony of Bonner, the private detective (R. p. 32), 
who was hired by the plaintiff and her attorney at a 
time when the plaintiff was destitute, receiving seven 
dollars per week relief money, and who was promised 
a fee of between Twenty-Five and Fifty Dollars (R. p. 
30). 

There was no testimony whatever tending to show 
that the defendant and the co-respondent were ever 
alone in the home of the latter. 

ARGUMENT. 

1 . The trial court did not err in entering a decree 

dismissing the plaintiff’s hill. 

As the statement of facts clearly discloses, there 
was a sharp conflict in the testimony on all material 
points. 

“It is settled law that, where an equity cause is 
tried in open court with a full opportunity on the 
part of the trial justice to observe the demeanor 
of witnesses and to judge of their veracity, his 
findings on questions of facts have much the same 
sanctity as the verdict of a jury, and they will not 
be disturbed on appeal, unless a mistake of judg¬ 
ment is so apparent as to demand a reversal.” 

Matson v. Rusch, 61 App. D. C. 184. 

McLarren v. McLarren, 45 App. D. C. 237. 

2. The trial court did not err in failing to award 

counsel fees and court costs. 

The trial court heard all of the evidence adduced on 
behalf of all parties, and was eminently qualified to 
determine, not only the truthfulness of the plaintiff, 
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but her good faith in instituting the action. In passing 
upon this point, the trial court undoubtedly took into 
consideration the fact that the plaintiff had previously, 
in the maintenance case, sworn that her husband was 
guilty of adultery (R. p. 29), but admitted, in the pres¬ 
ent ease, that this was not true (R. p. 30). That there 
was no ground for her suspecting her hhsband of com¬ 
mitting adultery at the time when she began watching 
him (R. p. 19). The trial court also knew that the 
plaintiff and her attorney arranged for the hiring of 
the private detective, Bonner, and for his compensa¬ 
tion (R. pps. 30, 32, 33). It knew that at least one of 
the plaintiff’s aides in her spying activities was en¬ 
listed in the offices of the plaintiff’s attorney (R. p. 
31), and it knew that the attorney for the plaintiff was, 
to say the least, zealous in aiding to assemble the piti¬ 
ful array of evidentiary oath-helpers offered on the 
plaintiff’s behalf at the trial (R. pps. 20, 22, 23, 25, 26, 
28). In the light of these few extracts from the tran¬ 
script of testimony, it is respectfully submitted that 
the denial of costs and counsel fees was in the sound 
discretion of the trial justice and does not constitute 
reversible error. 


“During the pendency of a suit fbr divorce—the 
court shall have power to require the husband to 
pay—suit money, including counsel fees, to enable 
her to conduct her case”. 

D. C. Code, T 14, S 70. 


“In actions at law, it is a general rule, that the 
losing parties, or the parties against whom judg¬ 
ment is entered, are to pay the costs—. In equity 
it is different. There the court hhs a discretion 
as to the costs, and may impose them all upon one 
party, or may divide them in such manner as it 
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sees fit. We perceive no error in the judgment in 
this regard”. 

Stott v. Rutherford, 2 Otto 107. 

It is for this Honorable Court to determine whether 
or not this appeal raises any substantial error of the 
trial court in dismissing the plaintiff’s bill. Should 
this be determined in the negative, it is respectfully 
submitted that subject of costs is not one subject to 
review on appeal. 

“The matter of costs, when independent of main 
questions in litigation, is ordinarily not open to 
appeal”. 

Moran v. Wash. Ry. & El. Co., 64 App. D. C. 3. 

Bohrer v. Otterback, 2 App. D. C. 78. 

1st Cong. Church v. Bright, 28 App. D. C. 229 
(Certiorari Denied, 205 U. S. 541). 

Minor v. Hammett, 60 App. D. C. 391 (Certiorari 
Denied, 284 U. S. 682). 

3. The trial court did not err in failing to award the 
plaintiff an attorney fee to enable her to conduct 
an appeal. 

While in some few American jurisdictions, the courts 
follow the English view that the husband may be liable 
as for necessaries furnished his wife for services ren¬ 
dered her in prosecuting a well grounded or successful 
divorce proceeding, the prevailing view is that the 
husband is not liable on any such theory. 

13 Ruling Case Law, 1211-12 and cases cited. 

Much less would this be true in a case where as 
here, the wife left her husband, immediately there¬ 
after instituted a suit for maintenance against him, 
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lost that suit (R. p. 29), and thereafter refused to live 
with the defendant as his wife (R. pps. i\ and 12). 

“The fact that within five days aftier leaving his 
home, a wife files suit against her husband for 
separate maintenance and support, sufficiently in¬ 
dicates that she left without any intention to re¬ 
turn and with the purpose of terminating the mat¬ 
rimonial relation”. 

Hitchcock v. Hitchcock, 15 App. Di C. 81. 

“When the defendant’s wife deserted him 
without cause, and continued to livje apart from 
him without his consent, she did not take with her 
the defendant’s credit. Her misconduct deprived 
her of power to bind her husband—”. 

Morgenroth v. Spencer, 124 Wis. 564, 102 N. W. 

1086. 

CONCLUSION. j 

It is therefore respectfully submitted that the deci¬ 
sion of the Court below is in all respectjs correct and 
should be affirmed. To hold otherwise would be to 
subsidize wives who were inclined to avoid their mat¬ 
rimonial responsibilities and encourage ill advised and 
groundless litigation by those whose first thoughts 
should be the well being of the children whom they have 
brought into the world. 

Respectfully submitted, 

August H. MoiIan, 

Sylvia D. Kessler, 
Attorneys for Appellee, 
Shellman. 

I 

Harry L. Ryan, Jr., 
Attorney for Appellee, 
Holmes. \ 




